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INCONSISTENT REGULATION OF WETLANDS
AND OTHER WATERS

Tuesday, March 30, 2004

HOUSE OF REPRESENTATIVES, COMMITTEE ON TRANSPOR-
TATION AND INFRASTRUCTURE, SUBCOMMITTEE ON
WATER RESOURCES AND ENVIRONMENT, WASHINGTON,
D.C.

The subcommittee met, pursuant to call, at 10:06 p.m. in room
2167, Rayburn House Office Building, Hon. John J. Duncan, Jr.
[chairman of the subcommittee] presiding.

Mr. DUNCAN. The Subcommittee will come to order.
Congressman Gilchrest has to move to other things very quickly.

I want to get as many of these opening statements out of the way
as soon as we can.

I want to welcome everyone to today’s hearing on the Inconsist-
ent Regulation of Wetlands and Other Waters. I have been con-
cerned for a long time about how the Corps of Engineers and the
EPA regulate wetlands. I hear not from my own constituents about
this issue, but other members talk with me frequently about the
problems their constituents are having with the Corps and the EPA
on the wetlands problems.

In October 2001, I held a hearing on the wetlands permitting
process. At that hearing, the Subcommittee heard about arbitrary
wetlands jurisdictional decisions and about intimidation when citi-
zens tried to disagree with the Corps or EPA about what land is,
and is not, subject to Federal regulation.

In September 2002, I participated in a hearing held by my good
friend and colleague, Congressman Ose, on implementation by the
Corps and the EPA of the Supreme Court decision, Solid Waste
Agency of Northern Cook County v. U.S. Army Corps of Engineers,
also called the SWANCC decision. At that hearing we heard anec-
dotal evidence of inconsistent and arbitrary decision making.

Congressman Ose followed up that hearing with a request to the
General Accounting Office to determine whether the anecdotal evi-
dence presented by witnesses represented a pattern across Corps
Districts.

The GAO issued its report in February 2004. This report pro-
vides clear documentation of widespread inconsistency among
Corps Districts regarding what is and is not regulated as a ″water
of the United States″ under the Clean Water Act.

This inconsistency is not the result of differences in climate and
geography. The Corps Districts simply do not agree on the basic
rules of law they must apply. This situation cannot be accepted. No
one has any clear guidance on what lands are subject to Federal
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jurisdiction. Decisions are made on a case-by-case basis and dif-
ferent Corps Districts or different Federal agencies can come up
with different interpretations of the law. Because of this, ordinary
citizens cannot know when an activity on their land will be subject
to Federal regulations.

Section 404 of the Clean Water Act gives the Corps of Engineers
the authority to regulate ‘‘the discharge of dredge material or fill
material into the navigable waters at specified disposal sites.’’

That provision was originally enacted to address open water dis-
posal of material dredged from navigation channels.

The Clean Water Act defines ″navigable waters″ as ″waters of
the United States.″ Through agency and judicial interpretation,
this definition has been expanded to include any property that the
Corps or EPA considers a wetland.

In fact, it got so ridiculous that the Corps and the EPA adopted
what we called the ″glancing goose″ test, allowing them to assert
Federal jurisdiction over private property if a migratory bird so
much as looked at it. Fortunately, as the Supreme Court has recog-
nized, there is a limit to how far an agency can expand its statu-
tory authority.

In the 2001 opinion in the SWANCC case, the Supreme Court
held that the Court cannot stretch the meaning of ‘‘navigable wa-
ters’’ so far as to include isolated wetlands just because they are
used by migratory birds.

The ″glancing goose″ test is gone once and for all. However, it is
clear to me that many in the Corps and the EPA are still trying
to regulate every area of land they consider ″wet″ by adopting new
expansive interpretations of the term ‘‘waters of the United States’’
on a case-by-case basis.

According to GAO, some Corps Districts are trying to regulate
wetlands that are miles away from any navigable water on the
grounds that the wetlands is in the 100-year flood plain. Flooding
once every 100 years does not turn land into a navigable water of
the United States.

Some Corps Districts are trying to regulate wetlands that are
completely unconnected to navigable waters simply because of rain-
water that moves over the surface of the land during very heavy
storms. We do not regulate rain. Sheet flows of rain are not waters
of the United States. It is beyond me to understand how any Corps
official could think that this rainwater gives them the authority to
regulate people’s private property. There has to be some balance
and common sense in this at this point.

Some Corps Districts are also trying to assert Federal jurisdic-
tion over land because it is next to a sewer or a drainpipe that ulti-
mately discharges to a water of the United States, calling these
sewers and drainpipes ″tributaries of the waters of the United
States.″

In California, State agencies have taken that extreme concept
even further and have called streets, curbs, and gutters ″waters of
the United States.″ I do not understand how the Corps can call
sewer pipes, drain pipes, and gutters ″tributaries″ of the waters of
the United States.

I do not understand how the Corps can say that they have juris-
diction over a wetland that is adjacent to a ″tributary″ of a water
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of the United States when that land is not near any surface
stream. It is simply next to a drain pipe or a storm sewer.

I do not understand how the San Diego County Stormwater per-
mit can say that applying EPA’s regulatory definition to municipal
streets, curbs, and gutters and are ″always considered waters of
the United States.″

Clean Water Act jurisdictional decisions have an enormous im-
pact on people’s lives and can have a significant adverse effect on
the ability of our communities to build and maintain the public in-
frastructure. Inconsistent and arbitrary decision making must end.
The Corps of Engineers and the EPA must establish clear and rea-
sonable rules for determining when wetlands and other waters are
and are not subject to Federal jurisdiction.

These rules have to be the same whether you are in my District,
Mr. Costello’s District, or any other part of the United States. They
should be fair, and especially not harmful to very small farmers or
small land owners.

I would now like to recognize the Ranking Member of the Sub-
committee, Mr. Costello, and explain to him why I started without
him. Mr. Gilchrest is running late for a meeting so I said we would
go ahead and get my statement out of the way as quickly as pos-
sible and get to him as soon as you finish.

Mr. COSTELLO. Mr. Chairman, I appreciate that and know that
you always promptly start on time. We were running a few min-
utes late, as I was on a conference call and could not get off.

Mr. Chairman, I thank you for calling the hearing today. I do
have a lengthy opening statement which I am going to spare you.
I will enter it into the record.

Mr. DUNCAN. Without objection, so ordered.
Mr. COSTELLO. I do want to welcome our witnesses here today

and ask unanimous consent, Mr. Chairman, that not only my state-
ment but also the testimony of our colleague, Mr. Dingle, the dean
of the House and a longtime outdoorsman and supporter of protect-
ing the Nation’s waters, including wetlands, and the testimony of
our colleague, Mr. Tierney, who also has a long-standing interest
in wetlands issues be made part of the record.

Mr. DUNCAN. Without objection, so ordered. Thank you very
much.

Mr. Gilchrest?
Mr. GILCHREST. Thank you, Mr. Chairman, for the gracious time

that you have allowed me to speak sooner rather than later. I want
to welcome all the witnesses here this morning, especially my col-
league, Doug Ose, EPA, the Corps of Engineers, and the other peo-
ple who will testify later this morning.

I apologize because I have a number of things going on at the
same time, but I wanted to come in to give a perspective on this
hearing which I think is an excellent hearing to show the various
ways that the Corps, the EPA, and State agencies determine what
is and what is not a wetland, including the Federal courts.

The Federal courts have adjudicated this issue in different ways
in different parts of the country. But what I would like to do is
show two specific instances where the Federal courts have decided
the jurisdiction of non-tidal wetlands to be appropriate under the
Clean Water Act, depending on the hydrology.
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The thing that is at issue with us here today is whether what
we do on the land, regardless of where that land is, does it have
an environmental degradation effect on water that no one would
dispute is navigable waters of the United States? I think that is
the issue.

To get at that issue, we can actually go beyond what we think
isolated wetlands are. We can go on to what we determine hydric
soil is, depending on the type of vegetation there. We can simply
look, to a large extent, at the hydrology, of whether it is a ditch,
whether it is a man-made function somewhere, a canal, or what-
ever.

This is not a full answer, but if it receives water, and water is
degraded environmentally, and then that water does run into what
is obviously a navigable water, a wide stream, a river, a bay, that
is the area that we need to take a look at to avoid that degradation
to improve water quality.

The case of U.S. v. Deaton, in my Congressional district, was a
case where you had a drainage ditch and in the course of the
1990’s there was often very little rain in that particular ditch. We
do not have many fast-flowing creeks in the flat area of the East-
ern Shore of Maryland. That ditch ran into Perdue Creek, to Bea-
ver Dam Creek, to the Wicomico River.

So to resolve this issue, the Corps of Engineers put a little dye
in the ditch and they found out that the dye, when it became solu-
ble, flowed all the way to the Wicomico River, which is a large
river, a tidal basin, of the Chesapeake Bay where they bring barges
and a number of big ships up.

The point is that it was the hydrology that was the important
factor that needed to be taken under consideration with dealing
with the Clean Water Act.

Another case, Headwaters, Incorporated v. Talent Irrigation Dis-
trict, dealt with a canal that was largely separated from what the
average person would be considered navigable waters. The Court
said in this particular case:

‘‘Pollutants need not reach interstate bodies of water imme-
diately or continuously in order to inflict serious environmental
damage...It makes no difference that a stream was or was not at
the time of the spill discharging water continuously into a river
navigable in the traditional sense. Rather, as long as the tributary
would flow into the navigable body [under certain conditions], it is
capable of spreading environmental damage and is thus a ’water of
the United States’ under the Act.’’

We all want to protect property rights. That is the foundation
upon which this Republic remains consistent and steady and safe.
But if we are looking at improving water quality, the hydrology of
any particular area, regardless of where that water comes from, if
it is water that will eventually pass through navigable waters of
the United States, and that means that it has an environmental
degradation effect, that is the area that we need to be concerned
about.

Mr. Chairman, thank you for the time. Thank you for holding the
hearing.

Mr. DUNCAN. Thank you very much, Mr. Gilchrest.
Mr. Blumenauer?
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Mr. BLUMENAUER. Thank you, Mr. Chairman. You and the Rank-
ing Member have met, I think, the standards of our Committee
once again by having a fascinating range of people that will be ap-
pearing before us on a critically important subject.

Our colleague, Mr. Gilchrest, talked about one of the important
notions in terms of hydrology and the inter-connectiveness, how
these waterways are tied together to be part of a larger picture.

I think it is entirely appropriate for us to deal with the issue of
uniformity and make sure that not just property owners, but local
government officials, the Corps of Engineers, all know the rules
under which they are operating. I think the extent to which this
hearing will help us focus on that, it plays an important public
service.

I am somewhat sympathetic to the Chairman’s comment about
how at times sewers and drainpipes and streets and gutters, in the
minds of some, are regarded as waterways. What we have done in
most of our communities, as they have developed, is that in many
cases we have just simply taken those urban streams and dropped
them into pipes and culverts, or we have created new ones.

I think that is a reality that we need to contend with. We have
taken these delicate, seemingly ecosystems, and we have engi-
neered them in ways that nature could never have imagined. That
said, the American public wants uniformity, but it wants water-
ways protected. People care about water quality. Sportsmen and
recreational users deeply care about the subject that we are talking
about here today.

But we are talking about the compound effects of having almost
half of our waterways that do not meet current water quality
standards. We have over half our wetlands that have disappeared
since European settlement. In some communities that I visit, we
have lost 90 percent of the wetlands. That has dramatically com-
pounded their problems.

Even though Administration after Administration has a no net
loss policy for wetlands, we continue to lose hundreds of acres of
wetlands every day. In talking about uniformity, we have had other
surveys that indicate that the Corps of Engineers are not funded
and equipped, and they do not police right now requirements to
make sure that wetlands are restored, and if the wetlands are re-
stored, that they are functioning in the way that they were envi-
sioned under the permitting process.

This is the tip of the iceberg on a very serious issue. I would just
say from my perspective, when we have a situation where the
Corps cannot manage, cannot monitor, cannot make sure that the
wetlands that are supposed to be restored now are, in fact, being
restored. When under the natural process that takes place, some
cases legally, many cases illegally, we continue to lose wetlands.

I respectfully suggest that this is not the time to reduce the
scope of wetlands protection. I am all in favor of dealing with uni-
formity. I am all in favor of this Committee providing as much
guidance as possible, and if necessary through statute. I think Con-
gress needs to be serious to fund the Corps to be able to do the job
that it wants to do.

When I talk with men and women in the field, this is something
that we can help provide resources, and in some cases, for private
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property owners, to be able to adequately respond to the environ-
mental demands. This was one of the great ironies, and I think
tragedies, of the Farm Bill, where we are spending billions of dol-
lars on things that actually do not help typical farmers very much,
and complicate our situation in international trade.

Members of this Committee, I know, were trying to make sure
that we had money there that was spent to help farmers and other
people with open space to be able to comply, often times with ex-
pensive provisions.

I have a longer statement, believe it or not, Mr. Chairman, that
I would have officially entered into the record.

Mr. DUNCAN. Without objection, so ordered.
Mr. BLUMENAUER. I really appreciate the service that you and

the Ranking Member continue to do by having a balance approach
to serious problems.

Mr. DUNCAN. Thank you very much, Mr. Blumenauer. I appre-
ciate your interest and your service.

Mr. Shuster, do you have a statement?
Mr. SHUSTER. Thank you, Mr. Chairman. I will be brief. I do not

want to hold up our witnesses today any longer than we need to.
I just want to thank you for holding this hearing today. I think

in all due respect to my friend from Oregon, I do not think we want
to reduce the scope of the Corps, but just make it consistent. In
every case in my district where we are seeing economic develop-
ment or roads being built, nobody knows what is going to happen
when we get involved in wetlands.

I also see in my district that we are gaining wetlands. There is
one case where a bridge that went in. There was 1.3 acres of wet-
lands. They had establish 16 acres of new wetlands. In many cases,
at least in Pennsylvania, I am seeing a net gain in wetlands acre-
age because of that.

I think it is important that developers and State agencies across
this country can count on what is going to happen with the Federal
regulations when we are talking about wetlands.

That is all I have to say. I welcome our distinguished guests here
today. Thank you very much.

Mr. DUNCAN. Thank you very much, Mr. Shuster.
Dr. Ehlers?
Mr. EHLERS. Thank you, Mr. Chairman. I appreciate your having

this hearing. It is a tough issue. Wetlands have always been a
tough issue. I am from the State of Michigan, and we were the first
State to establish their own wetlands statute and continue to oper-
ate under that with the permission of the EPA because we meet
all the Federal requirements.

Since I was the Chairman of that Committee in the State Senate,
I have long experience tussling with the wetlands issue. What
makes it extremely complicated in this issue is the meaning of the
word ‘‘isolated’’ as used by the court, because there are very few
isolated bodies in this country other than the Great Salt Lake and
a few other spots.

Nine times as much water flows under the ground as above the
ground. It connects even the isolated bodies to other bodies, but un-
derground rather than above-ground. The real question then be-
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comes: What filtering mechanism is there that will remove pollut-
ants or other problems relating to that?

So it is a very difficult and very complex issue. I look forward
to hearing the testimony.

I yield back the balance of my time.
Mr. DUNCAN. Thank you very much. We are very pleased and

honored to have our colleague, Congressman Doug Ose from the
great State of California, with us here today.

Doug, we appreciate your interest in this issue. We know, as I
mentioned in my opening statement, you have really looked into
this issue on several different occasions and in different ways. We
are pleased to have you with us.

Your full statement will be placed in the record. You can present
whatever parts of it you wish to at this time.

TESTIMONY OF HON. DOUG OSE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. OSE. Thank you, Mr. Chairman, and Mr. Costello. It is a
pleasure to be here with you and the members of this Subcommit-
tee. I thank you for the opportunity to testify here on this issue.

I have been directly or indirectly involved with this issue seem-
ingly since I was a child. My interest has intensified since the Su-
preme Court’s January 2001 Solid Waste Agency of Northern Cook
County decision.

My constituents are experiencing difficulties in understanding
what information and criteria the Corps uses to determine jurisdic-
tion because the Corps does not have, and has not had, a national
standard for interpreting either the Clean Water Act, or its imple-
menting regulations.

I learned that the EPA and the Corps had issued a two joint
memoranda in 2001 for the purpose of avoiding such inconsist-
encies among Corps districts. However, the net result is not con-
sistency, but chaos.

As Chairman Duncan suggested, I have been involved in this
issue through chairing the Subcommittee on Government Reform
on Energy Policy, Natural Resources, and Regulatory Affairs. In
September 2002, that Subcommittee held a hearing entitled, Agen-
cy Implementation of the SWANCC decision. I do have a copy of
the report from that hearing that I would like to enter into the
record, Mr. Chairman.

Mr. DUNCAN. Without objection, so ordered.
Mr. OSE. Both the EPA and the Corps testified at that hearing

that since the Supreme Court revoked the Migratory Bird Rule in
its SWANCC decision, the Corps district offices were inconsistently
interpreting the Clean Water Act and its implementing regulations
in making jurisdictional determinations.

The testimony was that this inconsistency was unfair to the reg-
ulated community, and that the Administration would issue addi-
tional guidance and initiate a rulemaking to clarify which waters
of the United States are subject to Federal jurisdiction.

The Corps even admitted that since the Migratory Bird Rule pro-
vided an umbrella over all other jurisdictional issues, Corps staff
had found no need to define such terms, as Dr. Ehlers suggested,
of adjacency, isolated tributary, or neighboring.
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In February 2003, I asked GAO to conduct a study to determine
a number of things. First, which criteria were used by the Corps
district and regional offices in making their jurisdictional deter-
minations? Second, to what extent do these criteria vary from re-
gion-to-region?

Since that time I have received assurances from policy officials
at the Army that a rulemaking to lessen the inconsistent applica-
tion of the law would be both initiated and finalized. Frankly, I am
here before you today somewhat dumfounded to discover that sub-
sequent testimony today will be that the Administration intends to
not initiate or formalize a rule.

In February 2004, GAO submitted its report to me. Mr. Chair-
man, I suspect you have quite closely gone through it.

Mr. OSE. GAO submitted this report to me last month. As ex-
pected, the report came to the same conclusions and identified the
same problems that witnesses had shared with us anecdotally 18
months ago.

GAO states, ‘‘Corps districts differ in how they interpret and
apply the Federal regulations when determining what wetlands
and other waters fall within the jurisdiction of the Federal Govern-
ment. Districts apply different approaches to identify wetlands that
are adjacent to other waters of the United States.’’ That is on page
three of the report.

GAO further stated, ‘‘Prior to the 2001 SWANCC decision, the
Corps generally did not have to be concerned with such factors of
adjacency, tributaries, and other aspects of connection with an
interstate or navigable water body.’’ That comment is on page nine.

GAO’s report provides examples of how factors that determine ju-
risdiction are interpreted and weighted differently in the various
Corps district offices. For example, GAO states that the treatment
of ditches and other man-made conveyances are some of the most
difficult and complex jurisdictional issues faced by the Corps. These
conveyances, however, are very common features of private prop-
erty. The district offices differ in their practices in testing whether
a man-made conveyance is a sufficient connection to a water of the
United States to require Federal jurisdiction.

More than three years after the SWANCC decision, there is still
no national policy regulating when a citizen can or cannot dis-
charge into waters of the United States because no one knows what
the term ‘‘waters of the United States’’ really means.

The absence of a definition cannot be a license for Federal staff
to literally make one up. The consequences are that citizens in one
part of the country, say Oregon, are treated differently than the
citizens in another part of the country, say Sacramento, in that
they are regulated by seemingly the same set of rules that are ap-
plied differently from a geographic standpoint.

I am calling upon the Administration to promptly resolve this
problem by requiring both the EPA and the Corps to mandate that
all district offices consistently interpret the law. That does not
mean that the Corps should not take into consideration other local
environmental conditions and other site-specific considerations.

All I ask is that jurisdictional interpretations be standardized so
that those who are affected by this law know what the law actually
requires. Fairness dictates nothing less to our citizenry.
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I thank you for the opportunity to appear today. I would be
happy to take any questions.

Mr. DUNCAN. Thank you. Doug, in my Subcommittee, we do not
ask questions of Member panelists because we have chances to dis-
cuss these matters with you later on the floor and so forth. We
know that you have other matters that you need to attend to. Also,
we want to get to the other witnesses.

Thank you very much for being with us. You have been a good
witness. You have made a great addition to the record of this hear-
ing.

Thank you very much.
Mr. OSE. Thank you, Mr. Chairman.
Mr. DUNCAN. We will go ahead now and start with the second

panel. This panel consists of the Honorable John Paul Woodley, Jr.,
representing the United States Department of the Army. He is the
Assistant Secretary of the Army for Civil Works. He has been with
us several times before. He is accompanied by Dr. Mark Sudol, who
is the Chief of the Regulatory Branch of the Corps of Engineers.

We also have another witness who has been with us several
times, a former member of the staff of this Subcommittee, rep-
resenting the U.S. Environmental Protection Agency, the Honor-
able Benjamin H. Grumbles, who is Acting Assistant Administrator
for Water.

Gentlemen, we are very pleased to have each of you with us. We
always proceed in the order that the witnesses are listed in the call
of the hearing. All the full statements by all the witnesses will be
included in the record if they are submitted to the staff of the Sub-
committee.

Secretary Woodley, we will start with you. You may begin your
testimony. Thank you very much for being with us.

TESTIMONY OF HON. JOHN PAUL WOODLEY, JR., ASSISTANT
SECRETARY OF THE ARMY, CIVIL WORKS, WASHINGTON,
D.C., ACCOMPANIED BY MARK SUDOL, CHIEF, REGULATORY
BRANCH, U.S., CORPS OF ENGINEERS, WASHINGTON, D.C.;
THE HONORABLE BENJAMIN H. GRUMBLES, ACTING ASSIST-
ANT ADMINISTRATOR FOR WATER, U.S. ENVIRONMENTAL
PROTECTION AGENCY, WASHINGTON, D.C.

Mr. WOODLEY. You are more than welcome, Mr. Chairman. It is
always a pleasure and a delight to appear before your Subcommit-
tee.

I am here to speak to you about our Clean Water Act jurisdic-
tional practices. The Corps is responsible for the day-to-day admin-
istration, including reviewing permit applications and deciding
whether to issue or deny permits under the Clean Water Act. The
Corps makes more than 100,000 jurisdictional determinations and
provides over 86,000 written authorizations annually.

This work is spread across 38 districts, accomplished by some
1,200 highly-skilled professional regulators. The benefits of an ef-
fective and predicatory regulatory program are cleaner water, a
healthier environment, more jobs, and a stronger economy.

Congress appropriated $139 million in fiscal year 2004 for the
Corps’ portion of the Section 404 Clean Water Act program. The
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President has asked for $150 million in his budget request for fis-
cal year 2005.

These resources are required to process individual and general
permit authorizations, accomplish jurisdictional determinations,
perform compliance activities for mitigation projects, review ap-
peals of jurisdictional determinations and permit denials, improve
program efficiency and data collections, and develop proposed regu-
lations and guidelines.

I would like to highlight two very important initiatives that will
improve program performance and transparency. First, the Corps
is collecting information on jurisdictional and non-jurisdictional
calls, using a standard reporting format. Starting this April, the
Corps will share this information with Federal and State agencies,
Indian tribes, and the public.

Second, the Corps is installing a comprehensive permit tracking
database that will provide very detailed information, including
spacial data, on permit impacts and compensatory mitigation.

I would like to talk briefly about the January 2004 General Ac-
counting Report on the practices used by the Corps districts per-
taining to jurisdictional determination. The report acknowledges
the challenges faced by the Corps districts since the Supreme Court
decision in 2001 in the SWANCC case, such as the wide variety of
ecological, geographic, and climatic situations that are encountered
across the country, the individual interpretations by regulators on
how to apply regulations that may differ, and the fact that the
Corps regulations do not define the term ‘‘tributaries,’’ nor do they
explain how adjacency is to be established for purposes of the
Clean Water Act jurisdiction.

As the very distinguished prior witness indicated, prior to the de-
cision, our use of the Migratory Bird Rule in many of these con-
texts made the lack of these key definitions less problematic. It is
not surprising that inconsistencies were observed by the GAO. Our
1,200 regulators in 38 district offices, making more than 100,000
jurisdictional determinations annually will necessarily result in a
certain amount of inconsistency.

It is perhaps our most difficult and vexing management chal-
lenge. Each and every day they must exercise on-the-ground judg-
ment in a wide variety of factual and ecological settings.

The GAO report recognizes this and agrees with all the factors
involved that it would not be possible to achieve nationwide con-
sistency. But we believe we can and should increase our regulatory
predictability in each of our Corps districts.

We agree with the GAO recommendations, and will address them
as follows: First, the Corps will conduct a comprehensive survey
this year to assess district jurisdictional practices to determine the
extent of these and the extent of the differences revealed in the
GAO report which, as you recall, dealt with a very small subset of
our districts nationwide.

Secondly, the Army in coordination with the EPA, will evaluate
whether and how these differences in jurisdictional practices
should be resolved. Third, the districts have already begun to docu-
ment their jurisdictional practices and will make that information
available to the public.



11

Our goal is to build a comprehensive and accurate information
base to track determinations and improve consistency. We are fully
committed to protecting Clean Water Act jurisdictional waters as
intended by Congress, and as expected by the American people.

Thank you very much, Mr. Chairman. I have more extensive
written testimony that I would asked be included in the record.

Mr. DUNCAN. Thank you very much, Secretary Woodley.
Administrator Grumbles.
Mr. GRUMBLES. Thank you, Mr. Chairman.
This Administration is committed to no net loss of wetlands and

also an overall gain of wetlands, as well as fairness and consistency
in the regulation program. I have read from cover-to-cover the GAO
report, and I have also watched much of the debate and discussion
over the last several years on these perennial issues of consistency
and definitions.

Like Chairman Ose, I can concur wholeheartedly that the GAO
provides a valuable service and that it is identifying some areas
where we need more work. We welcome that. We will be putting
a lot of effort and energy into ensuring the consistency, trans-
parency and predictability of jurisdictional determinations.

In December, the Administration announced that it was not
going forward with a rulemaking on waters of the United States.
At the same time, we were instructed to increase our efforts to en-
sure greater consistency, predictability, transparency, and sound
science in the decision making.

I want to highlight in the time I have, some of the things we are
doing. I should say at the outset that wetlands, as you know, come
in all shapes, sizes, and types, and so do the delineators them-
selves. That is to say there is a human element to this. There is
also a climate and a geography element. I think that runs through
and is acknowledged in the GAO report.

But because this is essentially a jurisdictional determination,
there does need to be a clear road map, rules of the road, that peo-
ple can follow. We are putting a lot of effort into this up-front
science in terms of the delineation of wetlands and also in terms
of following the National Academy of Sciences.

The Administration announced in December 2002, a multi-year
effort for a mitigation action plan to increase the science of restor-
ing and creating wetlands to help us get to the President’s goal of
no net loss.

The key aspects that this hearing is really focusing on, the con-
sistency among the Corps districts and the regions, is one that we
understand there are areas where there are still questions. We rec-
ognize that in the legal guidance memorandum in January 2003.
We continue to recognize that. We know that adjacency, while it
has a definition, needs continued work in terms of field testing and
working with staff to flesh that out further.

On the issue of tributaries, that is not defined, but we do have
guidelines to follow. We recognize that some of the issues raised in
the GAO report, on sheet flow, for example we need to continue to
work on. When it comes to issues of ditches and constructed con-
veyances, that is an area that we continue to provide additional
support behind and guidance and work among the districts to try
to determine how best to proceed on that front.
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I wanted to just highlight a couple of other things, Mr. Chair-
man. Secretary Woodley, in his statement, highlighted two things.
I want to just reemphasize that. EPA is working very closely with
the Corps on increasing the transparency that the GAO report
called for, the documenting and the publication of the jurisdictional
determinations in April or May, we will be getting a listing of not
just decisions but determinations were there was no jurisdiction
found. That, coupled with the guidance from January 2003, will
help give all of us and the public a broader picture.

We are also very supportive in working with the Army on the
regulatory permit tracking so we can really follow the decisions on
a district-to-district basis.

The last thing, Mr. Chairman, is that I would just note that in
the budget submission for EPA, the Agency is requesting an addi-
tional $5 million beyond the $15 million that was previously re-
quested in prior years and appropriated. That additional funding is
specifically for grants to States and tribes to help them develop
their programs so that they, rather than the Federal Government,
are the ones that are trying to assert jurisdiction over and to pro-
tect these wetlands and waters that we do recognize as providing
important and invaluable ecological and economic benefits to the
country.

Mr. Chairman, I look forward to answering any questions you or
your colleagues have.

Mr. DUNCAN. Thank you very much, Administrator Grumbles.
Secretary Woodley, I know that the Administration decided not

to go forward with the rulemaking to clarify the scope of the Clean
Water Act jurisdiction. But without the public process of rule-
making, and without clear rules, how do you think ordinary citi-
zens are supposed to know what is and is not subject to Federal
jurisdiction?

Ordinary citizens, small farmers, and small landowners have had
problems with this all across the country. What would you say to
some small farmer that came to you and said, ‘‘I just cannot figure
this out? Am I going to have to hire a Philadelphia lawyer to figure
this out for me?’’ What would you say to them?

Mr. WOODLEY. Mr. Chairman, that is a big problem. I think I
would have to tell him that we are working to iron out the incon-
sistencies that exist and improving our transparency and improv-
ing our availability of information to the public every day, I think
we can proceed in that light in that regard in a more efficient way
than we could by any further administrative process.

Mr. DUNCAN. Several weeks ago a lawyer from the Corps General
Counsel’s office gave a speech at a Federalist Society luncheon.
Someone in the audience asked him how ordinary citizens are sup-
posed to know which wetlands are regulated. The Corps lawyer an-
swered that question by saying that ordinary citizens should read
the briefs filed by the Department of Justice and enforcement ac-
tions around the country.

Do you think that is an acceptable answer? What concerns me,
and it is not just in this area, it is in every area of the Federal
Government, the bigger the Government gets, the more rules and
the more regulations, the more red tape, and the big giants can
handle it because they can hire the lawyers and the accountants.
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They can hire the staffs to file all the forms and keep up with all
these rules and regulations and the red tape.

But what concerns me are the little guys out there. There are
just thousands of them around this country. Do you think that is
a good answer, to say that they should read all the briefs? They
do not even know how to find them, most people.

Mr. WOODLEY. Mr. Chairman, I was at that seminar that you de-
scribe. I do not recall the exchange precisely, but I do recall that
the gentleman was speaking throughout the period as representing
his own views and not those of the Agency. As you may know,
these exchanges are often very informal in Federalist Society and
other seminars that we have. I am sure he did not mean to imply
that citizens should be sent to the law libraries when they wanted
to understand the nature of any wetlands determination that might
be made on their property.

But we are committed for our part to be as transparent with this
and to have our Corps people explain and foster an understanding
of the basis on which they make their decisions. It is an area that
we need a lot of improvement on.

Mr. DUNCAN. I wish you would make it a goal to simply decrease
the number of regulations and make them understandable. Every
once in a while you are going to find some bad guy, but most of
these small farmers and small land owners, they want to do what
is right if they can just figure out what it is.

Administrator Grumbles, would you not agree that while we
have to have things on a case-by-case situation, that the rules
themselves cannot change and have to be consistent? It is like a
football game. The rules are nationwide. Everybody understands.
The referees all know the rules, but they have to apply the rules
each play, or on a game-by-game situation. But the rules them-
selves have to be out there where people can know what they are
going to be before they start playing the game.

Mr. GRUMBLES. Mr. Chairman, I would agree with that state-
ment. I think the key to what makes it such a complicated or a
challenging issue over the years is that there are scientific facts
about wetlands and what you look at. Those should be generally
uniform and understood. Then when you get to the legal jurisdic-
tional issues, that, too, needs to have a broad consistent basis.

The challenge is that this is a big country and there are many
different watersheds and different climatological, geological, and
hydrological conditions. When you translate the basic rules of the
road into a site-specific decision as to whether or not a particular
parcel is regulated by the Federal Clean Water Act, that is where
the risk comes into play and, actually, the opportunity to be able
to have some variability and flexibility.

I think you are right that the basic concept that from a legal ju-
risdictional perspective, particularly when site-specific factors are
not intended to come into play, there needs to be clarity and con-
sistency.

Mr. DUNCAN. I understand what you are saying. Let me ask you
this. One of the witnesses on the next panel will raise concerns
about the extension of Clean Water Act jurisdiction over streets,
curbs, gutters in a California stormwater permit. Does the EPA
consider curbs and gutters to be waters of the United States? Do
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we now have designated uses and water quality standards for peo-
ple’s driveways, for instances? What do you say about that?

Mr. GRUMBLES. I would say no, we do not consider concrete curbs
and gutters waters of the United States. But the important addi-
tional information and qualifications are that under the Act you
have two basic areas and decisions you need to make before you
regulate under the Federal Clean Water Act.

One is, is it a water of the United States? We do have the view,
and the case law continues to support that view, that certain vege-
tated conveyances, ditches, and drainage systems are, themselves,
waters of the United States. And as Congressman Gilchrest noted,
that is also an issue that is being litigated.

The other aspect, though, is whether or not something is a point
source. That makes it subject to having to get a permit, too. The
Act itself says that various types of conveyances or discrete pipes
or systems become point sources.

What happens is that there is a spectrum of different types of in-
frastructure, depending on the amount of concrete and the amount
of vegetation, and the natural component of it, that shifts the deci-
sion from whether or not it would be considered a conveyance
under the Clean Water Act, or possibly a water of the United
States.

The last thing is that we have been regulating, based on Con-
gress’ amendments in 1987 to the Clean Water Act. We do regulate
storm sewer systems throughout the country under the Clean
Water Act through a permitting program.

Mr. DUNCAN. Well, I understand particularly if something is a
very large operation, a large point source. What I would go back
to is something that I said in my opening statement. I think we
need a little common sense and balance in here. If some very small
landowner or small farmer has some very minor type problem, they
should not come down in the same way or even the more difficult
way than some big giant corporation.

Mr. Costello?
Mr. COSTELLO. Secretary Woodley, let me follow up on an answer

that you gave to the Chairman’s question. You said that on the
issue of inconsistencies that it was a big problem and that you are
working to iron these inconsistencies out. You mentioned that you
are improving and giving the public information almost every day.

I wonder if you would tell us what steps the Agency is taking to,
in fact, provide information to the public every day?

Mr. WOODLEY. There are two things that I could point to in par-
ticular in that regard. There was no reporting or tracking of the
call on jurisdiction or non-jurisdiction. It was made in the context
of each individual permit. We have inaugurated a program to col-
lect that information using a standard reporting form with stand-
ard data fields that will allow us to compare the decisions across
jurisdictions, or across the districts. That will be made public to
Federal agencies and the State agencies.

Mr. COSTELLO. I am not sure that I am understanding your an-
swer. When a determination is made, will the public find out how
that determination was made?

Mr. WOODLEY. Yes, sir.
Mr. COSTELLO. How will they find that out? It will be published?
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Mr. WOODLEY. Yes, sir; and I think we have in mind an internet
publication on that as well. Let me ask Dr. Sudol, if I may.

Mr. GRUMBLES. Congressman, it is important to point out, and
I think one of the key recommendations of the GAO report, is to
do that type of publication for the public. For whatever reasons
over the years that type of communication of public awareness has
not been provided to the extent that we are proposing to do, and
will be doing, working through the Corps.

Mr. COSTELLO. Are you also working on a procedure where there
will be an appeal process, for instance, by a party that is impacted
that may not agree with the decision?

Mr. GRUMBLES. I know, Congressman, that there is existing an
administrative appeals process, so not just the courts as a last re-
sort, but an administrative appeals process for jurisdictional delin-
eations for wetlands jurisdictional determinations. We will continue
to implement that because we recognize that that, coupled with
public awareness, is an important component to increasing the
overall fairness, as well as the effectiveness of the wetlands permit-
ting program.

Mr. COSTELLO. I am told that an administrative appeal does not
cover, for instance, an adjoining landowner. My question is: If
someone feels that they have adversely affected by a decision of ju-
risdiction, will they have an appeal process?

Mr. GRUMBLES. I know that was an issue to try to determine the
scope of which aggrieved parties could be part of that administra-
tive appeals process. I know that a decision was made several
years ago to keep it focused on the applicants. I am not aware of
a decision to broaden that scope. I do not know if you are or not.

It is certainly something that we can commit to look at, but right
now I am not aware of any change to the administrative appeals
process. I think one of the key things for us is looking at ways to
increase the overall fairness of the wetlands permitting program in
general. That is where we are trying to emphasize now more con-
sistency among the districts and also a tracking system, as well as
what Secretary Woodley is saying, a new approach to put on the
internet and to at least have available to the public, decisions both
jurisdictional determinations and non-jurisdictional determinations.

Mr. COSTELLO. Mr. Secretary, as we are all aware, the Supreme
Court ruling held that Federal jurisdiction over waters in the
United States could not be established based solely on the Migra-
tory Bird Ruling. That is now the law. I am just wondering why
the Agency decided to go beyond the Court’s ruling, beyond the Mi-
gratory Bird Rule?

Mr. WOODLEY. Go beyond it to what extent?
Mr. COSTELLO. Let me give you some examples. Use as habitat

for endangered species, or use or irrigated crops sold in commerce.
The Agency further restricted field staff concerning waters used by
interstate to foreign travelers, waters used in production of fish or
shellfish sold in interstates or foreign commerce, or use for indus-
trial purposes.

My question is: Why did the Agency choose to expand the impact
of the Court decision, given the fact that there have been Federal
appeals courts, in particularly in the Sixth District, that invali-
dated only the Migratory Bird Rule.
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Mr. WOODLEY. You will recall that the Migratory Bird Rule, as
it is called, is not itself part of our regulations, but is rather a gloss
on the regulation provided in the preamble. I think you are refer-
ring to the guidance that was issued at the same time as the Ad-
vanced Notice of Proposed Rulemaking.

The guidance, as I understand it, was drawn up in conjunction
with and in cooperation with the EPA and the experts on the legal
matters at the Department of Justice. It was intended to address
the impacts of the decision directly, those that were immediately
apparent. That would take care of, as you say, the Migratory Bird
Rule. I think it was called by a less formal and respectful name
earlier in the proceeding.

The rationale, I think, of the SWANCC decision, however, if not
directly overruling, clearly called into question some of the ration-
ale that underpinned the provisions in the preamble that you are
describing. If I recall correctly, the guideline does not suggest that
our regulators in the field should automatically determine that
there is no jurisdiction with respect to that type of wetlands but
rather should seek guidance from higher headquarters so that we
can actually have a greater degree of consistency across the pro-
gram with respect to those matters that had been so significantly
called into question by the rationale underpinning the Supreme
Court’s decision in January 2001.

Mr. GRUMBLES. Congressman, I would just amplify on what Sec-
retary Woodley said, when the Supreme Court was speaking di-
rectly to the issue and the Bartlett landfill or balefill in the
SWANCC case, they specifically spoke to us, to the public, about
the Migratory Bird Rule.

When our lawyers were interpreting that decision, it was clear
to us that when the Supreme Court spoke to the Migratory Bird
Rule, they were speaking to all the components of the Migratory
Bird Rule, which really is not a rule. That is the components in the
preamble that relate to migratory birds, endangered species, and
also irrigation water.

So we said that our interpretation is that that is no longer a
prong to assert jurisdiction over isolated intra-State non-navigable
waters. There are other factors, the (a)(3) factors, that we said in
our guidance, that are called into question. We are not sure what
the status is of those. They are called into question if you read
through the rationale and the reasoning of the Supreme Court.

So for those there needs to be additional coordination for pur-
poses of national consistency. There needs to be coordination with
the headquarters offices. These are additional interstate commerce
connections to isolated interstate non-navigable waters.

Mr. COSTELLO. So the staff in the district offices were instructed,
based upon legal analysis of the Court ruling?

Mr. GRUMBLES. The legal guidance directed the staffs on that
category of isolated intra-state, non-navigable waters, if they are
going to be asserting jurisdiction over those, relying on those so-
called (a)(3) factors, then given the uncertainties in the Supreme
Court case about whether or not those are even jurisdictional, they
need to get approval first from headquarters before they do assert
jurisdiction over those categories.
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We have been watching to see the results of that guidance since
January 2003. There have been 10 or 15 specific instances where
the districts have contacted headquarters and said, ‘‘This is an area
where we are not sure, where we may be asserting jurisdiction
based on those factors.’’

In several cases we are found that are other reasons to assert ju-
risdiction because the waters are maybe navigable in fact, or
maybe interstate, or something on those lines.

That is what we are operating under now and continue to oper-
ate under, is to see how that legal guidance from January 2003 is
actually working, and to try to take the lessons from the GAO re-
port and, as Secretary Woodley indicated, do a full survey of all 38
Corps districts and also work towards a better tracking system and
a publication of the results of the jurisdictional determinations
under the legal guidance.

Mr. COSTELLO. Thank you.
Thank you, Mr. Chairman. I see I am out of time. I have a few

more questions and hopefully we can come back.
Mr. COSTELLO. Thank you very much.
Dr. Ehlers?
Mr. EHLERS. Thank you. Mr. Chairman, I like your football anal-

ogy because that applies to this situation in a couple of ways. First
of all, it seems to me that one of the most important things you
have to have is clear rules. That is easier said then done because
of geographical differences across the country.

Michigan, my State, Louisiana, and several others could best be
described as large tracks of land floating on even larger bodies of
water. We have water everywhere in Michigan, 11,000 small lakes
and four Great Lakes. That is certainly a different situation in Ari-
zona or Texas. The rules, although they are clear, have to take into
account geographical differences across the country.

But that is only the beginning of the process. Next comes the ap-
plication of the rules and in the football example you have to have
a referee. I think it is very important to try to have consistent deci-
sions about what the rules mean as applied to a particular area.

That is also very difficult, and that requires more staff training
than anything else. Having different people go out and look at the
same site and come back and say, ‘‘I would rank it this way,’’ and
then having them argue about it. You need consistent ongoing
training programs to do that so that you try to get consistent appli-
cation at least within a district or within a certain area.

There is another third part that I generally find missing. I em-
phasized this when I had that responsibility in the State of Michi-
gan and it really helped. That is to instill a helpful attitude in the
referees, the people who are going out. It makes a world of dif-
ference. Your job is not to simply look at the application, stamp
‘‘no’’ on it and drop it in the mail. Your job is to talk with the per-
son, say, ‘‘I am sorry you cannot do it the way you want to do it,
but let me suggest a few ways that you could do it that would fit
within the rules.

I found absolutely no one was doing that. Once the program was
instituted, the complaints dropped dramatically. I think really
what you have to aim for, first of all, are clear rules. I hope you
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can establish that even if you need to make allowances for different
geographical areas.

Secondly is consistent application. That is an educational matter.
Then the proper attitude. That becomes crucial and very hard to
instill on certain people that tend to be attracted to jobs like that
where they enjoy being unpleasant.

A ‘‘be happy’’ attitude can go a long ways on the part of the peo-
ple working in these jobs. Maybe that has to be one of the job re-
quirements.

I do not have any specific questions. I appreciate your testimony
very much. I recognize the tough job you have. I just wanted to
give those suggestions. To take the football analogy even further,
after all, referees are wrong many times, too. If you poll the audi-
ence at a football game, roughly 50 percent will say the referee is
wrong on any given call. The best you can hope for is that when
the game is over, everyone will say, ‘‘Well, it cut both ways. It came
out all right.’’

I hope that this is, in some ways, helpful. Thank you.
Thank you, Mr. Chairman.
Mr. DUNCAN. Thank you very much, Dr. Ehlers. I think you

made some very good suggestions there.
Next we will go to Mr. Baker.
Mr. BAKER. Thank you very much, Mr. Chairman. I appreciate

your willingness to call this hearing.
I am most troubled, and I will just start with that bumper stick-

er up front, ‘‘Get it out of the way.’’ I am not coming at this in an
objective way. I realize it. This is the most illogical body of law for
the least public benefit of anything I have had the occasion to re-
flect on for some time. I come at this way.

We start with the presumption that the rules are intended to
benefit a protected resource that is deemed to be in jeopardy if a
project goes forward. A construction project, interstate, elevated,
postage stamp wetland. During the course of the construction, ev-
erybody goes around it. Everybody observes the protocols required.
The project is completed. The developer leaves. Traffic is on the
highway.

You look down there six months after project completion, the
wetlands is dead. The postage stamp has no way to survive. There
is no mechanism to take identifiable resources and put them on a
clearly defensible wetlands that has a long-term effect for the posi-
tive development of natural wildlife and other resources.

We go to individuals who have purchased property in good faith,
being told in writing that the property that they now own is not
a wetlands. They begin construction. A cease-and-desist order is
issued. They go to the regulatory body and say, ‘‘This is a mistake.
Somebody put it in writing that our property is not subject to wet-
lands controls. We are being told we cannot build.’’ They say, ‘‘You
are correct. You can. You have to put it back in its original condi-
tion. You have to plant trees. You are going to be responsible for
the life of those trees for your natural lifetime.’’

The Agency is not responsible for its own conduct. In private en-
terprise, you make a deal, you have to hold up your end of the re-
sponsibility. If you do not, there is a consequence. If an individual,
who has bought property with their own after-tax dollars, engages
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in an activity and is told by a bureaucratic determinant that your
property is no longer yours and you are going to go to jail if you
do not put it back in its original condition, is out of control.

Louisiana provides one-third of the Nation’s seafood, and I am
tired of being lectured to by people whose districts are under six
inches of concrete about Louisianians not being promoters of wet-
lands. This is beyond just a mere irritation. This has gone to un-
reasonable levels of interference in the common course of business
practice and in individual property rights, to lead to the taking of
one’s property without just compensation.

If there was a mechanism where you could come in and say, ‘‘The
tractor rut, or the skidder track, or the logging road has irrevocably
affected adversely wetlands protection, adversely affected some spe-
cies of identified critter,’’ and you want to assess a value to that,
and then let that person apply that money to a permanently man-
aged, professionally competent wetlands preservation area, bingo.

I think most people would say, ‘‘Now that makes some sense.’’ If
this Committee hearing, Mr. Chairman, lasts two hours, Louisiana
will have lost six acres of wetlands. Six acres. We are now debat-
ing, because it is not clear, whether curb-side water runoff is a nav-
igable waterway.

With all due respect to the hydrological, climatological, and geo-
logical, that is the most illogical thing that I have ever heard in
my life. Where do we grab common sense by the neck and shake
a program out of the agencies that, in fact, result in my kids seeing
a net increase in wetlands, while we get out of the cornfields of
Iowa, telling people they cannot farm land they have had in their
family for 200 years because the tractor rut is filled up with water.

I am sorry. I should have asked a question. My point is that no
matter how we have looked at this, and no matter how we try, you
go to the Corps office in New Orleans, you hire people, you do the
best you can to get by, and ultimately you are told that your prop-
erty is not yours.

We had a fellow with two parcels. It was a body shop. He ac-
knowledged that he had wrongly deposited waste from the body
shop activities on his vacant lot next door. Somebody showed up
and said, ‘‘You have to clean this up because you have all kinds of
stuff in the dirt.’’ So he had to haul the dirt out, a lot of it.

When he got finished, he was going to get fill to put the lot back
in its original pristine condition, and a cease-and-desist order was
issued to keep him from filling it in because he had created a wet-
lands. The people in the community were filing suit because he had
created a hazard for the kids in the neighborhood.

Now, what do you do to that fellow? I suggest you put him in
the hole and cover him up. That would be the easiest remedy.
These lead to illogical public policy determinations that ultimately
have no value for the long-standing environment and our wetlands
preservation, that do not thing that cost individuals a great deal
of discomfort and ultimately money. It is not based in logic.

I have been waiting a long time to say this. I appreciate your
courtesy in allowing me to do.

I yield back.
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Mr. DUNCAN. Thank you very much, Mr. Baker. Thank you for
a very good and heartfelt statement. You certainly highlighted
some of the problems.

Before we go to Mr. Bishop, I would just like to thank Mrs.
Maloney for being here. He has a personal interest in this because
her father and his small farm was adversely affected by some of
the very things that I mentioned earlier. I know she has a great
concern and great personal knowledge of exactly what I was talk-
ing about before about how some of these things hurt the small
landowners and the small farmers most of all.

Mrs. Maloney?
Mrs. MALONEY. I would like to ask one question.
I would like to follow up on what the gentleman from Louisiana

said that the definition keeps changing. And now the definition ap-
parently in his district has been changed to include running off a
curb, that is now a wetlands, if I heard you correctly.

May I ask the panelists? What is the definition of a wetland?
What is the definition, and under what grounds are you able to
change the definition and expand it as he mentioned had happened
in his district?

Mr. GRUMBLES. Mr. Chairman, I can respond to that. The defini-
tion of a wetland is those areas that are inundated or saturated by
surface or ground water at a frequency and duration that under
normal circumstances you find the presence of hydrophytic vegeta-
tion. It typically includes marshes, bogs, and similar areas.

The battle, though, as the gentleman from Louisiana articulated
is that when we get into the finer aspects of that, the Clean Water
Act is interpreted by a variety of different courts and that is where
you have some of gray areas as to what is inundated and saturated
in sufficient duration and frequency.

When we translate that into the field so that the regulators can
actually give the public the specificity they need, we do have gen-
eral basic rules and guidance that we follow, but there are some
hot spots, there are some areas where there continues to be uncer-
tainty. What we are acknowledging is that we do not need a rule-
making at this time to address those.

What do we do need to do, though, is to roll up our sleeves and
work harder with the public and with the stakeholders on some of
these specific areas, like ditches or how far up you go for something
to be a waterway in the U.S. when you are tracking up the tribu-
tary system.

I just wanted to say, Mr. Chairman, on the points that the gen-
tleman from Louisiana made on mitigation banking, the point
about the need for common sense on postage stamp wetlands. One
of the areas that we are very proud of is the work that we are
doing in coordination with Congress on advancing the preference
for mitigation banking under circumstances——

Mrs. MALONEY. But, sir, my question was: How do you define a
wetland? As I understand from the gentleman from Louisiana, his
constituent had a dry piece of land, and they apparently went down
six inches, did not hit water; went down 12 inches, did not hit
water. So they finally said that when it rains and some water goes
into the basin on the side, it is wetlands.
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Now, is that a fair definition of wetlands? In other words, specifi-
cally how deep do you have to dig before you hit water to call it
a wetlands? One constituent told me they dug six inches, did not
hit water, so then the guy said, ‘‘Well, we need to dig deeper.’’ Then
they decided the regulation was 12 inches. Then they dug down 12.

So it is mushy and it is not fair to the public not to have clear
guidelines. It is more or less, ‘‘I want to make your land wetlands.
Therefore, we are going to come up with criteria whether it is birds
flying that land in the middle of a desert, or whatever, to call it
wetlands.

This belies the public support for a very important bill. What we
are hearing from him and others is that there is no clear definition.
It keeps moving and changing, not only from jurisdiction-to-juris-
diction, but wildly within jurisdictions.

Mr. GRUMBLES. There is a delineation manual. You are right. We
get into the number of inches. I think the manual that is currently
operating is 12 inches down from the surface.

Mrs. MALONEY. Was that ever written by Congress or was that
interpreted by the Agency?

Mr. GRUMBLES. It has certainly been interpreted by Congress
and reviewed by Congress, but it is an Agency technical scientific
document that is the first step of the process to determine the sci-
entific facts, the hydrology, the plants, and the hydric nature of the
soils. Then admittedly you do get into the murkier or mushier part.
That requires a judgment, looking at the Clean Water Act, as to
whether or not there is a sufficient connection to navigability or to
interstate commerce.

Mr. DUNCAN. Let me just interrupt there. We have to go to Mr.
Bishop and to Mr. Taylor.

Mrs. MALONEY. Certainly.
Mr. DUNCAN. As Mrs. Maloney has certainly pointed out, this is

what this hearing is all about, these problems that she has dis-
cussed here.

Mr. Bishop?
Mr. BISHOP. Thank you, Mr. Chairman. I have no questions at

this time.
Mr. DUNCAN. Mr. Taylor?
Mr. TAYLOR. Thank you, Mr. Chairman. I want to thank you gen-

tlemen for being here. I will endeavor to relay some questions that
are posed to me. I happen to represent the southernmost portion
of Mississippi. We have Louisiana literally 45 minutes from my
home. A heck of a lot of people from Mississippi commute to Louisi-
ana along I–10.

And If you had commuted from Mississippi to Louisiana along I–
10 for the past 20 years, you would have seen on the south side
of I–10 where Slidel hits Lake Pontchartrain, 20 years ago you
would have seen that as marsh. I may be off a year or two. But
maybe 15 years ago someone put some cows out there. If you were
to have gone by 8 years ago or 10 years ago, you would have seen
24 hours a day a large drag line out there ditching it. If you would
have gone by three years ago, you would notice that it now subur-
bia.

I will contrast this with some folks in Mississippi who, on a regu-
lar basis, are a bit frustrated when their upland piney woods,
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which do get wet, large tracks of that have to be set aside as they
try to develop them. What I have been told, and I am asking this
in the form of a question is this.

If someone takes the time and has the time to take a track that
is obviously wet, throws some cows out there for a period of time,
and establishes it as agricultural, that you can go from wetlands
from agricultural to commercial to residential all on a legal basis,
but if you just try to go from some woods that are wet to residen-
tial, you cannot do that.

Now, again, I am told these things. I am going to give you the
experts, to tell me whether or not that is true. That is certainly the
perception. Then again, since I represent two different Corps dis-
tricts, but being very close to a third Corps district, I think we are
just frustrating to a lot of Mississippians, and I would guess to a
lot of Americans, is what they perceive, based on what I just told
you, is radically different enforcement of the law.

If you would, first walk through me through that scenario. That
really did happen. I am a casual observer to this. I do not pretend
to be an expert. But I can tell you in 20-plus years of driving to
New Orleans, what is now suburbia was clearly a marsh 20 or 25
years ago. Those steps did happen. For a while, a guy had some
cows out there. Then it was ditched. Then the drag line just
worked 24 hours a day and turned it into suburbia.

I am a big fan of marshes. I am on-line to try to help Louisiana
to rebuild their marshes. I know how important they are. So I was
a bit taken aback to watch what was clearly a marsh turned into
suburbia. How do you do that in one place, and yet we are pretty
strict right across the line for another.

Mr. WOODLEY. Generally I do not think you can follow the se-
quence that you have described.

Mr. TAYLOR. Could I get a legal clarification of that? I have been
told that is how it happens.

Mr. WOODLEY. Yes, sir; we can get that for you.
Mr. TAYLOR. Again, this is not hearsay. I can spend enough time

traveling through Slidel to remember an area, I mean a large
track, that was clearly a marsh, then some cows, then some
ditches, and now suburbia.

Mr. WOODLEY. I would have no idea what kind of permitting ac-
tion took place to allow this.

Mr. TAYLOR. Would any of the other gentlemen care to comment
on that? Would anyone from the Corps wish to comment on that?

Mr. DUNCAN. Dr. Sudol, would you like to say something?
Mr. SUDOL. Yes, sir. I would like to comment on a couple of

things. Number one, it is not legal to put some cows on there and
turn it into agriculture and then turn it into commercial or residen-
tial. There are exemptions for agriculture to allow continued agri-
culture on those properties, but once you change the use from agri-
culture to either commercial or residential, you are required to get
a permit.

Now you threw in another complicating factor, the dragging of
the ditch line. Currently under the regulations if you excavate
within a wetlands and have no discharge back into that, that is not
a regulated activity. So what happens in some places is that people
go in, ditch the wetlands, and dry out the surface. That becomes
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non-wetlands, and then they can fill without requiring a permit.
That would be legal under current regulations.

But your definition going strictly from agriculture to commercial
is not currently legal. There is some confusion in certain places. We
have a team looking at that, providing guidance to our entire regu-
lated community this May. They are going to give a presentation
in our national conference on that issue. So we will be getting guid-
ance out.

But that is the best answer I can give you, sir. We will try to
get more information.

Mr. TAYLOR. Thank you.
Mr. DUNCAN. Without objection, so ordered.
Mr. TAYLOR. So if a property owner has the financial resources

and the time to ditch it without discharging, and put that fill on
top of what is clearly a marsh——

Mr. SUDOL. They cannot put the fill on, sir. If they placed the
fill into a marsh, that would be considered discharge of fill. They
would have to take the fill, truck it off site, and put in an upland
site, and wait for the area to dry out.

Mr. TAYLOR. OK. So you can ditch. You have to have some booms
so that you do not have turbid water going out into another body?

Mr. SUDOL. Yes, sir. We would work with EPA on that.
Mr. TAYLOR. But once you ditch it is obvious that that water is

going to collect and drain. That is how that occurred.
Mr. SUDOL. I will look into that, sir.
Mr. TAYLOR. So the same sort of deal; if there were piney woods

that happened to retain water, again if someone chose to develop
it, you would ditch it and let it naturally drain?

Mr. SUDOL. Unfortunately that could happen sir.
Mr. WOODLEY. If I am not mistaken, Mr. Taylor, that was based

on a court case that is known as Tulloch; is that correct, Dr. Sudol?
Poor Colonel Tulloch was a district engineer at the time. His name
has been abused by this because it is an area of our jurisdiction
that has been, by judicial action, restricted. That is to the good or
to the ill, depending on what your point of view is.

I can tell you the point of view that they took in Virginia when
I was the Secretary of Natural Resources. It was very shortly after
the Court decision, and there was considerable activity in the Tide-
water area of Virginia, which is similar to your district in that it
is very substantially wetlands topography.

There became a considerable activity in the area of Tulloch ditch-
ing at that time. Our General Assembly, in their next meeting,
passed a comprehensive state wetlands statute supplementing the
Federal statute, and giving the State regulatory body the power to
regulate the activity of Tulloch ditching, which the Corps had re-
moved from the Federal jurisdiction.

It is something that seems to me, based on the legal
underpinnings for it, would require some kind of legislative action,
either State or Federal, whatever is most appropriate in your view,
that would create the regulatory scheme that one would need if the
activity that you described is considered in need of regulation.

Mr. BAKER. Would you gentleman yield on that point?
Mr. TAYLOR. Certainly.
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Mr. BAKER. I appreciate the gentleman yielding. I just have a
slightly different perspective on the Tulloch decision. I believe the
litigation went to whether or not a public body could go in and ex-
cavate a previously constructed canal to its original design configu-
rations so you could take out what sloughed off the banks, what
was deposited, and you get that material out because previous to
Tulloch, they could stop you from even going in and doing mainte-
nance of a waterway that ultimately led to a navigable body be-
cause it was connected to a navigable waterway.

I think there is a great deal of confusion here. I can tell you that
if you tried to get a permit this morning to dig a ditch on a wet-
lands in Baton Rouge, you would have a heck of a challenge on
your hands.

Mr. TAYLOR. If I may ask, and certainly I would not doubt the
word of my colleague from Baton Rouge, but what would be your
opinion of what my colleague just said about if you wanted to go
dig a ditch in a wet area anywhere, South Mississippi, Baton
Rouge, South Texas?

Mr. WOODLEY. I believe that if it involved a filling of a jurisdic-
tional water, that it would require a permit.

Mr. TAYLOR. What is the normal time frame for something like
that, sir?

Mr. SUDOL. Let me try to answer that in a little more detail, sir.
In a wetland, what will generally happen is that it will depend on
the process. If you dig a ditch and you take that material and you
put it into the wetlands adjacent to the ditch, that requires a per-
mit.

There are nationwide permits for that process, and depending on
if there are extenuating circumstances such as endangered species,
water quality issues, or historic properties, generally those permits
are issued in under 60 days for ditching activities, sir. If it is a
large-scale ditching activity that impacts many acres, that will
probably take a little bit longer, depending on the size and scope
of the operation.

Mr. TAYLOR. Thank you, Mr. Chairman.
Mr. DUNCAN. We are going to have to move on. In the Mississippi

marshland situation, you can drain, but you cannot fill or discharge
without a permit.

Mr. COSTELLO. Mr. Chairman, I do think we ought to wish Ben
well tomorrow when he appears before the Senate for his hearing.

Mr. DUNCAN. Certainly that is the case. We wish you the very
best.

Mr. GRUMBLES. Thank you.
Mr. DUNCAN. I want to thank each of you, Dr. Sudol, Secretary

Woodley, and Administrator Grumbles for being here with us. You
have been very helpful and very informative.

We will move on to the third panel.
The next panel consists of Dusty Williams, representing the Na-

tional Association of Flood and Stormwater Management Agencies.
He is the General Manager of the Riverside Flood Control and
Water Conservation District from Riverside, California.

Then we have Brian R. Holmes, who is the Executive Director of
the Maryland Contractors Association, representing the Nationwide
Public Projects Coalition.
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He will be followed by Gary W. Perkins, who is Vice President
of Field Operations for Bronco Construction Company out of
Denham Springs, Louisiana.

We have Aldean Luthi from Hancock, Minnesota, who is here
representing the American Farm Bureau Federation. Then we have
Charles M. Tebbutt, who is the Staff Attorney for the Western En-
vironmental Law Center. He is from Eugene, Oregon.

I want to thank each of you for being here. Several of you have
come very long distances to be here. We appreciate that very much.
We will proceed in the order of the witnesses that are listed.

Your full statements will be made a part of the record. You can
then expand on that or elaborate on your statement as much as
you wish.

We are going to have some votes here soon.
Mr. Williams we will go ahead with your statement and then we

will have to break for the votes.

TESTIMONY OF DUSTY WILLIAMS, GENERAL MANAGER, RIV-
ERSIDE FLOOD CONTROL AND WATER CONSERVATION DIS-
TRICT, RIVERSIDE CALIFORNIA, APPEARING FOR THE NA-
TIONAL ASSOCIATION OF FLOOD AND STORMWATER MAN-
AGEMENT AGENCIES; BRIAN R. HOLMES, EXECUTIVE DIREC-
TOR, MARYLAND CONTRACTORS ASSOCIATION, GLEN
BURNIE, MARYLAND, APPEARING FOR THE NATIONWIDE
PUBLIC PROJECTS COALITION AND THE AMERICAN ROAD
AND TRANSPORTATION BUILDERS ASSOCIATION; GARY W.
PERKINS, VICE PRESIDENT OF FIELD OPERATIONS, BRONCO
CONSTRUCTION, DENHAM SPRINGS, LOUISIANA APPEARING
FOR EARTH MANAGEMENT AND PRESERVATION; ALDEAN
LUTHI, HANCOCK MINNESOTA, APPEARING FOR THE AMER-
ICAN FARM BUREAU FEDERATION; AND CHARLES M.
TEBBUTT, STAFF ATTORNEY, WESTERN ENVIRONMENTAL
LAW CENTER, EUGENE, OREGON.

Mr. WILLIAMS. Thank you, Mr. Chairman.
Mr. Chairman and members of the Committee, I am appearing

before you today representing not only Riverside County, but on be-
half of NAFSMA, the National Association of Flood and
Stormwater Management Agencies.

I am pleased to have the opportunity to address this Committee
on an issue of importance to those I represent. As a bit of back-
ground, I should tell you that Riverside County is a rapidly urban-
izing county in Southern California, located about 50 miles east of
Los Angeles.

We are typical of many Southern California counties in that we
enjoy a semiarid climate. Our river streams and water courses gen-
erally flow only in direct response to rain events, and those are
quite seldom.

NAFSMA, on the other hand, represents more than 100 local and
State flood control agencies across the Nation, serving a total of
more than 76 million citizens. Our most significant issue has in-
volved the inability of flood control districts and public works agen-
cies to carry out normal routine maintenance on flood control facili-
ties.
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In many of the flood control systems, especially in the Western
United States, natural channels play an integral role in flood pro-
tection, while supporting habitat and natural water quality func-
tions.

If these channels cannot be cleared regularly and easily, the com-
munity is placed in harm’s way. The flood risk is very real. Re-
cently, a number of California member agencies were told by
FEMA’s flood insurance program that any claims due to flooding in
the areas where the channels were blocked would be subrogated
against the flood control agencies since the channels have not been
adequately maintained.

On one hand, the Federal Government was saying that the chan-
nels could not cleared without undertaking a time-consuming costly
process, while at the same time clearly sending the message that
the channels must be cleared now.

Then there is the further dilemma of what is jurisdictional. A
clear consistent definition across and within Federal agencies for
such key terms as ‘‘navigable waters,’’ ‘‘waters of the U.S.,’’ ‘‘iso-
lated waters,’’ and ‘‘tributaries would go far.

The process of requiring a 404 permit triggers the involvement
not only of the EPA and the Corps of Engineers, but also the Fish
and Wildlife Service, the States in some cases, and the regional
water quality control boards, in California’s case.

Just issuing a consistent set of definitions that would be sup-
ported by all the agencies would be a much welcomed accomplish-
ment that would help significantly to address such inconsistencies
as identified by the GAO and others.

Further, we recognize and appreciate the need to address re-
gional differences. We support the establishment of clear guidance
to provide uniformity within regions and districts and consistency
that reflects the true intent of the Clean Water Act.

The recent report from the GAO on waters and wetlands clearly
demonstrates numerous differences between 16 Corps district of-
fices and their interpretation of what constitutes a jurisdictional
water of the U.S.

NASMA members can attest to these differences, especially those
of us in the arid Southwest. Within our generally dry region, juris-
dictional delineations have gone so far as to determine that
stormwater running down a paved street makes that street juris-
dictional, warranting mitigation if the water is placed in the storm
drain.

The report points to the differences between Corps districts.
While we believe this is true, significant differences can occur with-
in the districts themselves, depending on which staff member is
working on your project.

This is due to the lack of uniform guidance on the definition of
waters, what constitutes an ordinary high water mark, and the
process for conducting jurisdictional delineations.

Many man-made flood management facilities are classified juris-
dictional and require permits prior to routine maintenance critical
to the public’s health and safety. The current regulations require
that if these facilities are allowed to have vegetation established
within them, then the responsible public agency must mitigate for
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the removal of such vegetation, suffer unnecessary delays, and ex-
cessive maintenance and administrative costs.

Therefore, once they are permitted, extra efforts to keep these
channel devoid of vegetation must be undertaken to avoid such
costs and delays. This practice, in essence, promotes a scorched
earth policy. We strongly recommend the establishment of guidance
allowing public agencies the ability to properly manage their public
infrastructure without having to implement such drastic policy.

The ability to allow vegetative growth and managing natural
channels without regulatory interference would provide greater
value to the watersheds by providing water quality functions, as
well as habitat functions for various species, and at the same time,
provide the required flood protection.

In summary, we understand that environmental issues must be
addressed and/or mitigated to allow flood control projects to be con-
structed. What we are asking for is the reasonable and predictable
application of Section 404 permits with allowances for regional dif-
ferences.

We request the development of a means to allow local agencies
to perform required maintenance without the need to obtain addi-
tional Federal permits. We encourage the Corps to better coordi-
nate with all local, State, and Federal agencies to streamline the
issuance of Federal permits.

We support the GAO’s recommendation for the Corps to survey
its district to solicit information on differing approaches in deter-
mining wetlands jurisdiction. We urge that national stakeholder
groups, representing those impacted by these decisions, be given a
role in the interpretation and understanding of the findings.

NAFSMA would welcome the opportunity to participate in the
national stakeholder discussion on these issues.

I thank you for the opportunity to address this Committee this
morning. I would be happy to answer any questions you may have.

Mr. DUNCAN. Thank you very much, Mr. Williams.
I do apologize, but we never can predict exactly when these votes

are going to come up.
The Subcommittee will have to be in recess for about 15 minutes

while we go do two different votes.
Thank you very much.
[Recess.]
Mr. DUNCAN. The Subcommittee will come back to order.
I apologize for the interruption.
Mr. Holmes, I believe you are next. You may begin your state-

ment.
Mr. HOLMES. I am Brian Holmes. I am Executive Director of the

Maryland Highway Contractors Association. I have served on the
American Road and Transportation Builders Association’s Environ-
ment Committee for more than 15 years. I am an incorporator of
the National Wetlands Coalition.

In addition to representing ARTBA, I am also here on behalf of
the Nationwide Public Projects Coalition, of which I am Chairman.
ARTBA is a federation of over 5,000 construction companies, engi-
neering firms, construction equipment manufacturers, materials,
suppliers, public agencies, universities, and other organizations en-
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gaged in transportation and construction activities in the United
States.

NPPC is an association made up of mostly of regional and local
governments that are involved in municipal water supply, flood
control, agricultural irrigation, waste water and storm water man-
agement, and transportation infrastructure. NPPC member public
agencies represent some 15 million constituents, extending from
Connecticut to California, and from Alaska to Georgia.

I am going to dispense with the rest of my prepared remarks be-
cause the previous questions and some of the testimony have cov-
ered SWANCC, the SWANCC rulemaking, the GAO report, and
Deaton.

I would just like to make a couple of points in my remarks. First
of all, the lack of definitions for two key terms in the 404 regu-
latory program is unacceptable. You clearly need a rulemaking to
define these terms. You cannot run a regulatory program without
key terms being defined. I think it was unfair for the previous wit-
nesses to blame uncertainty on the courts. They have only stepped
in to try to clean up the mess.

To continue with the football analogy, it seems to me that the
Corps and the EPA are suggesting that we have to go to the booth
for official review and a ruling before you can even run a play.

Finally, I think that communicating the determinations is no
substitution for defining your terms. I think the problems here are
similar to what happens if you build a fence, and you cut the first
post, and then you cut the second post, copying the first one, and
then the third one copying the second, et cetera. By the time you
get to the end, the first one and the last one do not look anything
like each other.

Here, what we have gotten away from is the necessity to obtain
permits for discharging dredged or fill material into navigable wa-
ters of the United States. That standard is a far cry from dropping
dye into a roadside ditch, an action which Deaton says a permit
should first have been obtained before you do it.

As for geographical and climate differences, that is what we have
States for. I think Tulloch illustrates the depths to which the Clean
Water 404 program has descended. Tulloch essentially argued that
the bits falling off a shovel constitute a discharge of dredged or fill
material into the navigable waters of the United States and that
pilings for piers are fill material within the meaning of the Clean
Water Act. I submit that we are getting too contorted here and that
the whole concept is essentially bankrupt.

The States can and do regulate wetlands and water courses with-
out pretending that they are navigable. They can and do have dif-
fering and appropriate definitions of wetlands, using hydrology,
hydric soils and hydric vegetation.

As it is appropriate for States to do this, it is inappropriate for
the Federal Government to micro-manage activities that do not
constitute the discharge of dredged or fill material into navigable
waters.

I would like to finish on the legislative front. We are very inter-
ested in the bill that Congressman Baker of Louisiana is planning
to introduce. The provisions of his Comprehensive Wetlands Con-
servation and Management Act could bring forth clarity and con-
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sistency, reduce inefficiency and delays, and make the protection of
high value wetlands a national mandate, using the methodology of
the former H.R. 1330 and the Clean Water Reauthorization bill
that was processed in this Committee under the Chairmanship of
Representative Bud Shuster.

Thank you. I would be happy to answer any questions.
Mr. DUNCAN. Thank you very much, Mr. Holmes.
Mr. Perkins?
Mr. PERKINS. Thank you, Mr. Chairman, and ladies and gentle-

men of the Committee. I would like to thank the Committee for the
opportunity to speak with you today, and a special thanks to Con-
gressman Baker and his staff.

I am Vice President of a small business contractor, Bronco Con-
struction Corporation. We purchased 33 acres for new buildings for
our company. The property front is a major highway, U.S. Highway
190, and is adjacent to the City of Walker, Louisiana, near Baton
Rouge. This land is approximately nine miles from any navigable
waterway.

Our inspection of the property, which is predominately a pine
forest, revealed no standing water. Following the requirements of
the U.S. Army Corps of Engineers, we hired a wetlands consultant
at a cost of $4,000. Their preliminary assessment, based on the
Corps guidelines, showed three isolated areas that were potentially
wetlands with no connection between the three areas.

So we had an elevation survey done at cost of approximately
$2,500. The survey showed the land to have a gradual continuous
slope from Northeast corner to the Southwest corner. The lower
point in the project area are all higher than the base flood ele-
vation, meaning they are not in the wetlands. They are not the
postage stamp. The lowest point in the project area are higher than
the base flood elevation with no connection between the three
areas. I have included that survey in Section 8 of my submittal.

Then, because we needed to fill one area for the construction
project, we applied for the 404(a) permit from the Corps which cost
$318. After the Corps’ review of the data, they decided that we had
to mitigate 1.28 acres, and we had to purchase 2.6 acres at a cost
of $19,500 from a privately owned mitigation bank. Additionally,
we were restricted to one bank in our watershed where the owners
of the bank have no limit on the price that they set.

Because of this cost of $19,500 for 1.28 acres, I contacted my
Congressman. Mr. Michael Eby, of Congressman Richard Baker’s
office, contacted the Corps because of these outrageous mitigation
fees. This prompted a visit to the site by four representatives of the
Corps, along with Mr. Eby and I.

We found ourselves fighting briars, crawling on our hands and
knees, like a coon dog after an armadillo. The Corps made an ex-
tensive effort, jumping from one lizard tail to button bushes trying
to locate a connecting point between the two potential wet areas.
Then we happened upon an old skitter rut, approximately 25 years
old.

The Corps guys got all excited and said, ‘‘Aha. Here it is, the con-
necting point between the two areas.’’ This really happened. Mr.
Eby and I found no such connection. The skitter ruts they found
ran east and west, approximately 600 feet south of the northern-



30

most potential wet area. The small isolated wet areas on the prop-
erty are not wetlands. The nearest small made-man drainage ditch
is over a quarter of a mile away. The Corps has once again over-
stepped its bounds and violated my Fifth Amendment rights.

I have several friends and business acquaintances who have en-
countered similar problems. I have some of their testimonies in-
cluded. These unreasonable and inconsistent regulations have cost
many private individuals millions of dollars, while mitigation bank
owners profit.

Private property land rights are a vital freedom protected by the
U.S. Constitution that set America apart. The property that we
have worked hard to acquire should be free from unreasonable
Government agency interference.

So, I am here on behalf of Earth Management and Preservation,
a nonprofit corporation based in Denham Springs, Louisiana. Earth
MAP is a grass roots organization comprising of businessmen and
women, real estate practitioners, developers, individual land own-
ers, and other concerned citizens. Earth MAP is dedicated to the
principle that every person is entitled to clean air and water. The
air we breath and the water we drink should be free from pollution
for ourselves, our children, and grandchildren.

We should leave the environment as we found it and pass it on
to future generations. Earth MAP members are environmentalists,
and we recognize that the environment in which we live is impor-
tant. However, the rights of landowners, as ensured by the Fifth
Amendment, are equally as important. We believe in sound con-
servation, balanced with an individual’s Constitutional rights, to
own and possess property, free of unlawful depravation.

As the U.S. Environmental Protection Agency Administrator,
Mike Leavitt said, in his opening statement on November 6, 2003,
we need to balance the needs of the environment and the needs of
humanity.

Finally, we agree and we endorse the commitment to uphold the
beauty and the preservation of America’s vast resources.

We appreciate the opportunity to speak with you today. We will
be happy to answer any questions.

Mr. DUNCAN. Thank you very much, Mr. Perkins.
Mr. Luthi?
Mr. LUTHI. Mr. Chairman, members of the Subcommittee, my

name is Aldean Luthi. Our family operates a corn and soy bean
farm near Hancock, Minnesota. I am a member of the Stevens
County Farm Bureau and I am pleased to be here on behalf of the
American Farm Bureau Federation.

I want to highlight for you what you may already know, that the
Federal Government’s approach to wetlands regulations is con-
troversial, overbearing, and confusing. It is having a direct impact
on my operation’s ability to remain a viable economic unit.

My problem with the U.S. Army Corps of Engineers surfaced
about a month ago after I initiated a project to improve the drain-
ing of 11 of 130 acres I have under a center pivot irrigation system.
Before I conducted any work, I contacted USDA’s Natural Re-
sources Conservation Service to get approval, and I was told that
they did not consider my land to be a wetland. That was the land
that was trying to improve.
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After applying for the permit, the Corps wrote me that they had
reviewed my information and did consider my proposal, an attempt
to fill 11.8 acres, a wetland. The Corps said I would need a Section
404 permit and would have to restore or create wetlands at a ratio
of 1.5 acres of compensatory mitigation to one acre of wetlands ad-
versely impacted.

I will need approximately 17.7 acres of restored or created wet-
lands, which will cost me about $77,000. To top it off, the Corps
also sent a copy of a public’s notice, inviting a public interest re-
view of my intended of my own land.

I am here to tell you that nothing could be more intimidating
than to be confronted with the question of whether Federal Clean
Water Act jurisdiction over navigable waters extends to the land
that I farm.

To make matters worse, the Corps claims that jurisdiction over
my property is based upon a hydrologic connection of my field to
an unnamed wetland, which is adjacent to another unnamed wet-
land, which is adjacent to an unnamed tributary which is adjacent
to the non-navigable Chippewa River, a tributary of the non-navi-
gable upper reach of the Minnesota River.

Mr. Chairman, my point is that the navigable portion of the Min-
nesota River is over 160 miles as the crow flies from my land. The
tenuous hydraulic connection that exists between my land and the
Corps’ tributary is generated by runoff and only occasionally exits
my property through a culvert and a levee that my center pivot ir-
rigation system uses to circle through the Corps’ unnamed wetland.

The frequency and the volume of the surface water runoff is gen-
erally limited and varies from year-to-year. The flow through the
unnamed wetlands is nonexistent most of the year. Any water that
leaves my property, continues through a Federal wildlife manage-
ment area immediately abutting my property and once on the wild-
life management area, the water encounters various water manage-
ment structures designed to obstruct and prevent the flow of the
water into the unnamed tributary.

Water that encounters the water management structures some-
times overflows the structure and travels through the remaining
portion of wetland, and ultimately into the Chippewa River at a
point that is about three-quarters of a mile from my property.

My 130 acres, including the 11 acres that the Corps is calling a
wetland, has been farmed for almost a century, and prior to Fed-
eral ownership of the land abutting my property, there was little
or no drainage problems. In fact, the unnamed wetlands referred
to in the Corps jurisdiction determination, was once an active farm-
ing operation.

Only after the Department of the Interior bought the property,
build water management structures, and converted the site into a
wetland, was there a direct impact to the lack of drainage from my
land. My land is not navigable water. It is non where near navi-
gable water. If my land can be regulated by navigable water, just
about any land can.

My situation is not unique. There are other farmers who face the
same problem but do not feel that they may criticize the Corps or
other Federal agencies without inviting more regulatory burdens
upon their farms. It is fortunate that I have several farm bill tools
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at my disposal. I appreciate their incentive-based alternatives
exist.

But Mr. Chairman, I am a farmer. I am interested in keeping my
land in production, not taking it out of production. Those programs
work well for some people, but for someone like myself, I want to
be able to improve my land and maintain a viable and economic
farming operation to pass along to my children.

I also question why my project would not fall under Clean Water
Act Section 404(f) exemptions. I thought that the law allowed farm
and ranch operations to continue normal farming and ranching ac-
tivities, but it appears that the Army Corps and I interpret the
Clean Water Act jurisdiction reach differently.

Mr. Chairman, this just goes to show that there is a great need
for Congress to clarify these issues. There is too much room for dif-
ferent interpretations of which lands are regulated by navigable
waters and which activities are exempt. The current situation
leaves farmers like myself with a great deal of uncertainty.

Thank you for the opportunity to tell my story. I hope you and
your colleagues will look at how to protect our natural resources
while also maintaining the ability for farmers and ranchers to con-
tinue producing food, fiber, and fuel.

I have a few pictures we are going to show just to clarify. The
pictures are worth a thousand words. It will give you more of an
insight of what we are talking about here as far as the farming op-
eration is concerned.

On the screen, you will the irrigator circles. This is what is the
first wetlands that is on my property. We call it a wetland. We
know it is a wetland. It is designated as a wetland.

The area that I want to improve the drainage on is this portion
right here. It has been farmed. The irrigation system circles on
these little lines you can see across here. It makes the whole circle.
That is one reason when I said that my family was interested in
farming it, in order to farm it economically, we have to run an
irrigator across the whole works. That is why we would like to do
this part more efficiently.

This is a picture of the land that we are talking about. The cen-
ter pivot is right behind me. I took the picture. Over here is the
wetlands area. This is the area that I want to improve the drain-
age. For all the time it has been farmed.

This is another picture of the wetlands area. It shows the dike
that it runs on, the difference in the topography of the land, and
the drainage across there. It is fairly flat. It does not run off except
in the spring. Our spring thaw has already happened this year. We
probably only had one day that the water had run off. That is prob-
ably going to be the extent of it for the year. My feeling is that the
impact is rather trivial.

Thank you, Mr. Chairman. I will entertain any questions you
may have.

Mr. DUNCAN. Thank you very much, Mr. Luthi.
Mr. Tebbutt?
Mr. TEBBUTT. Thank you, Mr. Chairman. My name is Charlie

Tebbutt. I have been an attorney with the Western Environmental
Law Center representing groups throughout the West for the last
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ten years, seeking to protect our Nation’s waters from illegal pollu-
tion.

I am here today to advocate for the full protections of the Clean
Water Act to our Nation’s already imperiled waters. Without these
protections, to the degree originally envisioned by the Act, many of
our Nation’s waters will be further diminished and degraded.

Let me also just say at the outset that what we have been talk-
ing about and heard a lot today about is wetlands. But wetlands
are only one part of waters in the United States. There are many,
many parts of waters in the United States. Wetlands are an inte-
gral part, but again, are just one.

The attempts to take away some of the protections of the Clean
Water Act would result in the exact opposite of what was intended
in passing this landmark legislation. Congress declared it to be our
Nation’s policy to eliminate the discharge of pollutants into our wa-
ters by 1985. That is nearly 20 years ago.

I would also like to say that Congress has made a balanced
choice. We have heard a lot here about property rights. The issue
of property right is the unlawful taking of property.

Congress has passed laws that say that protection of our clean
water is just one of the first and foremost aspects of our public
health and environmental laws. People know that. People are on
notice that wetlands and streams must be protected.

Therefore, it is important for everyone to recognize this. The gen-
tleman on my right does have wetlands on his property and he is
trying to protect them, and I admire that. It is important that we
do that across the board.

Since my time is short today, I have chosen just a couple of ex-
amples of some pictures. These pictures are from a case that I
worked on in the State of Washington. These are common fact situ-
ations that I run across in enforcing the Clean Water Act through
the citizen suit provisions in the arid West.

The first example involves a large concentrated animal feeding
operation. I am going to run through a couple of these pictures.
These show a panorama, essentially, of manure. What you are see-
ing in this picture is about four to six feet of manure piled on a
two-acre area right down to a stream in arid Eastern Washington.
If you just follow this, and imagine that the first picture is on your
left, and each other picture goes to your right, that is the approxi-
mate two acres of manure that is present on this property.

The area just at the top here is the manure line. Right at the
edge of that manure is a stream. That will become more clear in
the next picture. This is the headwaters of the stream right now.

In the West these do not look like the streams that we see many
places. We do not have volumes of water flowing through these.
They are low volume streams, but these are the lifeblood of the re-
gions.

My clients received an anonymous phone call about massive
amounts of manure discharging into the stream. They took these
photographs. I would like you to take a close look at this photo-
graph, and then take a close look at the next one. That is the same
stream bed.

The owner of that land, the owner of a large concentrated animal
feeding operation, over 5,000 animals, went in after we told him
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about his illegal discharge, and obliterated the stream altogether,
about a quarter mile that ran through his property. As you can see
in the foreground of that picture, that is the abutment of a bridge
that goes under the culvert. The stream goes under the road right
there and continues through the property. We then brought a 404
action against him for violating the Clean Water Act. The case was
settled the day before trial.

The next picture shows the stream reforming. Water has an
amazing way of starting to reform itself. The farmer ditched that
to allow the stream to flow through there because otherwise it
would have caused more damage on his property.

It was nearly six months later that we determined that the land
was under the defendant’s control, and in response to the fact that
we showed him this information, he obliterated the stream.

The second scenario involves another egregious example of pollu-
tion. This involves a couple of examples. The picture that we see
here is a concentrated animal feeding operation, right in this area
here, a large dairy of over 2,000 head on about 30 acres, by the
way. The people I represent, the clients nearby, have approxi-
mately 200 head of cattle on 2,000 acres. They are traditional
ranchers, in the true sense.

What happened is that there is a spring. The dairy sits on a pla-
teau above two other ranches, this ranch here and this ranch here.
It is about 150 feet to 200 feet higher than those other areas. What
the owner of the land did is he bulldozed all his manure waste,
dead animals, syringes, calf fetuses, and other material right into
where this spring starts. There is a picture of the pile of manure
that he took in.

I will skip the next slide, but what it does say is that it shows
the pile of manure, straw, posts, wires, and dead calves were
dumped at the top of the gully. If you will look closely, right there
is the calf fetus lying right next to the spring. The spring runs
right next to it.

Here are the carcasses lying right in the spring. That is the
water system right there that runs through it. Those are the car-
casses lying in it and next to it. This happened over a period of
years.

My clients discovered this degradation of the land and brought
it to our attention when the State agencies and Federal agencies
failed to do their job. But the point is that this stream runs across
the land. You can see the green indications on the map. It runs
down to another creek, which goes into the Prairie Reservoir used
for recreation and eventually to the Snake River.

In each example these intermittent streams were being horribly
polluted by un-permitted discharges. Under the present Adminis-
tration’s implementation of the Clean Water Act, as reflected in its
guidance and abandoned draft rule, these waters would likely be
dropped from protection.

These waters feed larger streams and rivers which, if left unpro-
tected, would diminish the amount of water reaching these down-
stream rivers and the quality and safety of these waters. In the
West we cannot stress that enough because water is a precious re-
source.
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I am sure my time has elapsed, but I urge you not to weaken
the Clean Water Act, but to give it the full effect wisely intended
in 1972. Anything less further imperils our common public health
and the environment.

Thank you.
Mr. DUNCAN. Thank you very much, Mr. Tebbutt.
I am going to go first for questions to Mr. Baker.
Mr. BAKER. Thank you, Mr. Chairman.
I am going to go to the principal policy underlying wetlands man-

agement.
Mr. Tebbutt, do you feel that wetlands mitigation is useful public

policy?
Mr. TEBBUTT. It can be under certain circumstances. But most

wetlands mitigation studies have shown it is not effective because
you cannot recreate what nature has already created.

Mr. BAKER. Would it be your professional opinion, then, that
where identifiable wetlands are on a person’s or a company’s prop-
erty, that would be identified as a unique wetlands, that just no
activity be permitted in that instance on that site, or on a site adja-
cent which would adversely affect the wetlands?

Mr. TEBBUTT. Well, I think every situation has to be looked at
individually. If you look at what the Corps has done to date, the
Corps has approved some 99.85 percent of all applications to do
work in wetlands. There is a very small example of situations
where there are problems.

But the Clean Water Act provides a floor through which we
should not fall so that we can protect the few remaining resources
we have.

Mr. BAKER. My question was going at policy, not necessary the
Corps’ implementation. I think I know where the 1.5 percent are
that get denied. However, putting that aside for the moment, try-
ing to get to a platform from which we can go forward, do you
think the current system is working fine?

Mr. TEBBUTT. No, I do not. I believe it is inconsistent, but it
needs to be applied more consistently and true to form to the Clean
Water Act, which it has not been. A great deal of our wetlands
have been lost under the existing regulations which was not envi-
sioned by this Clean Water Act.

Mr. BAKER. There could be agreement reached, perhaps, on what
constitutes a valuable wetlands resource that might be endangered
because of current inaction that is not subject to a project or permit
application.

Take Schandler Island off the Gulf Coast. Nobody is proposing a
multistory building. Nobody is drilling out. Nobody is driving cars.
It is just a resource that we are losing day-by-day.

Now, that is an extremely valuable wetland, unique and rare,
and we are doing nothing. But we are in people’s backyards who
are trying to build barbecue pits. I will give you an example. I have
a shrimper not far from Baton Rouge, not in my district, had a
swale in an Riparian of land. An Riparian is a narrow section going
back to the waterfront.

He wanted to build his own shrimping vessel. He brought in a
single load of dirt to level off the yard so that he would have a plat-
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form on which to construct his vessel. The Corps showed up, made
him haul it all out, and told him that he could not do that.

In that instance, although I take it from your testimony that
every drop of water on every parcel of land has ultimately some
contributory value to our overall wetlands condition.

It would seem that if we had a system that allowed that gen-
tleman to pay a fee, use that to protect the identified resource
which we are losing in great number, that the public policy position
would be to preserve for the long period those wetlands for which
there is no confusion, for which there is no dispute, for which busi-
ness people would be more likely available to write a check and
say, ‘‘Take it and someone such as yourself, a professional, go man-
age it in perpetuity for the benefit of all.’’

It is that logical perspectives of developable property that are
now being blocked and in many cases the mitigation bank, pri-
vately owned, charges confiscatory rates that has no relationship to
enlarging the wetlands. It is already there. It is in the bank. It is
being maintained anyway. You are just getting money out of a
landowner.

Is there not a way for us to move forward on some better meth-
odology than the one that is simply based on the presumption that
any water coming off of your property, potentially is a hazard to
the rest of society; therefore, we are not going to let you build a
barbecue pit. That does not seem to serve either side very well be-
cause the identified wetlands that we are losing in great number,
there are no resources.

Mr. TEBBUTT. Yes, if I may respond. First of all, the Corps only
turns away .15 percent of applications rather than 1.5.

Mr. BAKER. I thought you said 98.5 percent were approved.
Mr. TEBBUTT. 99.85 percent, I believe I said.
There are a couple of points.
One, there are exemptions within the Clean Water Act for small-

time operations that do not affect large areas of wetlands. There
are also general permits available for those types of situations.

So I think the system is in place to take care of these situations.
Some people make the mistake of not knowing about them, and
they need to be treated as such. If it is a legitimate mistake, those
are issues to be handled first by the Agency with kid gloves. Not
everyone should be treated with a hammer. It is different between
a small property owner trying to do something on his land versus
a large industrial entity that knowingly goes in and destroys wet-
lands.

The system allows those two situations to be treated differently
already through penalties, through mitigation, and through other
things.

The other point that I would like to address is the mitigation
banks. I do not know anything about your mitigation bank in your
area, sir, but in other places there are mitigation banks that are
publicly owned and that do not use usurious rates to try to make
a profit off of wetlands mitigation. Maybe that is the system that
should be looked at, and not restructuring the Clean Water Act en-
tirely.

Mr. BAKER. I thank the gentleman. I know my time has expired,
Mr. Chairman. I will just be real quick in summarizing.
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I think there are clear differences in perspective about how the
system is functioning. In the many years I have been involved in
this subject from a public official perspective, and working with in-
dividuals who come to the office, like Mr. Perkins, the process is
not a matter of days or weeks. It is often a matter of months, or
more likely a year.

It is very expensive. Ultimately if you agree to mitigate, the
availability of like-determined property available in a mitigation
bank is very limited. They are privately owned. If not extortion, it
is something very close to it in order for you to be able to use your
own property.

Perhaps our administration in our region is just different from
the rest of the country. I do not know, but ours is totally unaccept-
able from the standard of reasonableness, Mr. Chairman. I appre-
ciate again your willingness to call this hearing. I could probably
go on for too long.

Thank you.
Mr. DUNCAN. Thank you very much, Mr. Baker. You have added

a lot to this hearing.
Mr. Costello?
Mr. COSTELLO. Thank you, Mr. Chairman. Following up on one

of Mr. Baker’s first question and the point that he made, Mr.
Tebbutt, let me ask you this. You have heard a lot of testimony
today and a lot of frustration from members of this Subcommittee
about the inconsistencies with the policy and methodologies used
by the Corps.

I think I heard you say that there ought to be more consistency
in applying rules. Can you expand on that? Would you agree with
the frustration that you have heard here today with the methodolo-
gies used by the Corps and the inconsistencies?

Mr. TEBBUTT. I do not disagree that there are frustrations with
what the Corps does. I have been extremely frustrated with the
Corps myself in much of the work that I have done, for their failure
to be able to come out in the field to delineate a wetlands or an
intermittent stream because they just do not have the funding to
do it.

I think that is the rub. That is where a lot of the inconsistency
comes in is that the field staff is so stretched. There are so many
wetlands areas, so many streams that need protection, that they do
not know what to do. As a result, 99.85 percent of all applications
get through. I am sure they all should not get through.

As everyone has talked about today, we have had no net loss of
wetlands policy for 10, 12, or 15 years now. But we continue to lose
wetlands. That is the reason. The law is not being applied as it was
intended. Yes, there are going to be frustrations, but most of those
people have an opportunity to go through the Corps to work with
the Corps to get additional funding from various Congressional pro-
visions that exist out there, to deal with the problems of the land
and to get around the wetlands that need protection, and to work
with the wetlands rather than simply destroying them.

So I do think that there is an opportunity to improve the system.
There always is. But we should not throw the baby out with the
bath water here.
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Mr. COSTELLO. So if I understood you correctly, the inconsist-
encies is more of a problem because there is a lack of funding and
a lack of personnel to enforce; is that correct?

Mr. TEBBUTT. I think that is part of it. The problems that I have
seen in the field in enforcement cases and others is that people go
out and do things, often times without talking with the Corps of
Engineers, or to the EPA, or sometimes they talk to one agency
that tells them something different.

I do not disagree that there needs to be more consistency, but the
program was set up 32 years ago. Is it working? Is it perfect? Abso-
lutely not. It needs constant improvement. As we get more informa-
tion and more science, we continue to improve it. I think Congress
could give more funding to the agencies to do their job as well.

Mr. COSTELLO. Let me ask you and the other members of the
panel as well if they would like to offer their thoughts or an answer
to this.

Is it possible or even admissible to create a one-size fits all meth-
odology in determining Federal jurisdiction over waters, including
wetlands?

Mr. TEBBUTT. It is a very difficult task because things vary from
place-to-place. But what Congress has done and what the regula-
tions say that exist presently is that they define what are protected
waters of the United States. It is that implementation that we need
to look towards. There are going to be different hydrologic condi-
tions, meteorological conditions, et cetera that I would pose to you
is logical and is what the Clean Water Act intended to do. That is
what we need to follow through with.

Mr. COSTELLO. Would any of the other panelists like to take a
shot? Mr. Holmes?

Mr. HOLMES. Thank you, Mr. Costello. Just to clear up one point,
on the statistic of 99.85 percent of applications being granted, I
think that is in comparison to the denials rather than to the num-
ber of applications which are initiated and are abandoned in de-
spair. I think there are plenty of cases where people elect to stop
throwing good money after bad in what appears to be an intermi-
nable process to get a permit.

As to the one-size-fit-all, I think if the Clean Water Act were to
be restricted to navigable waters of the United States and adjacent
wetlands, you probably could do a one-size-fits-all. You might want
to do something along the lines, which I believe is in Representa-
tive Baker’s bill, about how you define wetlands and even classify
them.

But for the extraordinary jurisdictional reach we are now seeing
under the Clean Water Act, I think that is something that is really
best left to the States. The States could protect their own resources
and have a better feel for the geographical peculiarities, certainly
better than the Federal Government could achieve.

Mr. COSTELLO. Thank you. Mr. Chairman, I have one more ques-
tion.

Mr. Luthi, let me ask you this. Did the Corps offer you an expla-
nation as to why the proposed activities on your farm was not sub-
ject to Section 404(f), exemptions for normal farming activity? Did
they give you an explanation?
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Mr. LUTHI. Mr. Costello, as far as an explanation goes, the only
explanation I got was, as I alluded to in my testimony, that this
public notice is the only correspondence I got from the Army Corps
until about a week afterwards. After the public notice went out, I
did get a letter explaining their demands about the mitigation.

I want to point out one thing, too, that the Army Corps has come
in and said, ‘‘This is a wetland.’’ which was not on my wetlands
map before I had applied for this permit. You talk about no net
loss. If they can go ahead and do this, we are going to be adding
to the no net loss wetlands value.

The other part, as Mr. Holmes had alluded to, the cost of this
project is so astronomical that they know that I will not go ahead
with it. I think that is the portion. I have not heard back from the
Minnesota DNR. I did get a letter from the Minnesota Pollution
Control that they wrote on the Clean Water part of it.

Other farmers have had this problem, too, that they know that
they have us over a barrel. I am not like Mr. Perkins here who has
already spent a whole bunch of money in legal fees. I have not got-
ten into it that far. I am just talking about the mitigation part of
the $77,000.

Realistically, I have a neighbor who had the same thing. He had
a half-acre. He wants to mitigate out because it is right in the mid-
dle of his field. He knows they call it a wetland. He wants to miti-
gate it out. He has $11,000 in that half-acre in legal fees. He has
no where near mitigating it out. They do not make it possible to
be done.

That is the point that I want to make known. We need to have
some consistency.

Mr. COSTELLO. Thank you, Mr. Costello and Mr. Chairman.
Mr. DUNCAN. Thank you very much.
Mr. Holmes, not only would the 99.85 not count the abandoned

applications, but it would also not include those that were granted
only after lengthy or very costly compliances or changes that were
made at the instruction of the Army Corps. That is where a lot of
the problem comes in.

Mr. Williams, if streets and curbs and gutters are considered wa-
ters of the United States in your area, what does that do to the
ability of public agencies to provide public services? Does a commu-
nity have to make water entering a storm sewer, for instance, al-
ready meets their water quality standards?

Mr. WILLIAMS. First, I would like to clarify that I showed that
as an example. I do not want to characterize to this Committee
that that is everywhere throughout our country or within Southern
California.

But it does happen on occasion. It does show the inconsistencies.
With regard to your question about the water quality of the water
entering the storm drains, Section 402 of the Clean Water Act
through the NPDES program is really charged with the water qual-
ity issue there. That is something that all of our jurisdictions have
to deal with as well.

Mr. DUNCAN. Let me ask you, Mr. Holmes and Mr. Williams, ei-
ther one of you or both of you. Both of you represent organizations
that build and maintain public projects.
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What impact do you think the confusion over the Clean Water
Act jurisdiction has had on the ability to provide benefits to the
public through public infrastructure projects?

Any comments, Mr. Holmes?
Mr. HOLMES. The cost of obtaining a permit for a public project

has become astronomical. You can probably spend more getting a
permit for a bridge or a highway project than you pay for the engi-
neering for the design of it.

Mr. DUNCAN. That is the point I am really getting at. I chaired
the Aviation Subcommittee for six years.

Mr. HOLMES. Airports?
Mr. DUNCAN. We had testimony there that all these airport

projects generally cost on average about three times what they
should have, primarily because of the environmental rules and reg-
ulations and red tape. They said it took 14 years from conception
to completion to complete the main runway at the Atlanta Airport
because of all these rules and regulations. It only took 99 days of
actual construction.

Mr. Perkins or Mr. Luthi, do you think these pictures that Mr.
Tebbutt have shown, are they typical of the farmers or landowners
in your areas?

Mr. LUTHI. I would like to answer that. No, sir. I do not believe
they are. It makes me sick to see that there would be people that
would classify themselves as farmers and do this. We have to pro-
tect our environment we live in. We want to be the stewards of the
land. In our area we have several dairies. They are just outstand-
ing. You could almost eat off the parking lot. They are that clean.

Mr. DUNCAN. The problem that I see is this. There are so few of
these people that are doing these extremely bad terrible things.
The regulators have increased their funding and their employment
so much over the years that they are coming after people who are
not doing these bad things because they cannot find enough of
these other people to prosecute. I have expressed my concerns sev-
eral times over the small farms and small land owners.

What I have seen over the years, and I have not had any family
members or real close friends who have had these things happen
to them, but I have seen thousands, and read about thousands of
small coal operations having to close down because of all the rules
and regulations and red tapes. There have been thousands of small
timber operations, and thousands of small farms, and hundreds of
small oil companies.

What I have seen is that these environmental extremists are the
best friends that the extremely big business has because they are
running the small guys out of every business and industry in the
country. What I have also noticed is that most of these environ-
mental extremists come from very wealthy or very upper income
families. Perhaps they do not realize how much they are hurting
the poor, the lower income, the working people in this country, and
the little guy in these operations.

But it just seems to me that it has gotten totally out of whack,
and totally unfair. Most of these people have never farmed. They
have never met a payroll. Most of them come from the big cities.

I just wish that they could spend some time out in the country
with people like you and see what you have to go through and how
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you have to be almost legal geniuses to understand and comply
with all these rules and regulations and laws and red tape, not
only from the EPA and the Army Corps, but the State agencies.

I was a lawyer and a judge before I came to Congress. There are
so many millions of laws and rules and regulations on the books
in this country today, they have not even designed a computer that
can keep up with all them, much less a human being.

I thank you very much for taking time out from your schedules
to be here at this hearing today. I hope that this has been helpful
to some extent. I appreciate your testimony.

That will conclude this hearing.
[Whereupon, at 5:17 p.m., the Subcommittee was adjourned, to

reconvene at the call of the Chair.]
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